MONTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB
Item No.
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Completed: 04/30/15
Description
ZTA 15-07 revises the use standards for the conditional use approval of a large filling station by requiring that
any new filling station designed to dispense a minimum of 3.6 million gallons per year to be located at least
500 feet from any public or private school, any park or playground, a day care center, any outdoor use
categorized as a civic and institutional use or recreational and entertainment use, any dwelling unit or any
wetland, stream, river, flood plain, or environmentally sensitive area. Currently, a 300-foot distance is required
from most uses listed above. The new uses from which a minimum distance would be required include land
with a dwelling unit on it and any wetland, stream, river, flood plain, or environmentally sensitive area.

Summary
Staff does not recommend approval of the increase in distance between large filling stations and
certain sensitive land uses as proposed under ZTA No. 15-07. The public input requirement of the
conditional use approval process provides an opportunity to address concerns unique to a particular
site that could warrant increasing the setback beyond 300 feet. Staff however, recognizes that there is
a rational basis for establishing a setback of large gas stations from residential properties but
recommends limiting the use based on the abutting zone and use – i.e. not allowing the use within
300 feet of an Agricultural, Rural Residential, or Residential zone improved with a residential use.
Staff further recommends against requiring a large filling station to locate at least 500 feet from any
wetland, stream, river, flood plain, or environmentally sensitive area. All filling stations must adhere
to State standards to prevent leakage and spills, as well as meet stormwater management
requirements.
Currently, a filling station is allowed in the CRT, CR, IL, IM, and Employment zones only through approval
of a conditional use application by the Hearing Examiner. Furthermore, for any underlying CRT or NR
zones in the Takoma Park/East Silver Spring Commercial Revitalization (TPESS) Overlay Zone, the use is
allowed by conditional use only if it does not abut or confront land in a Residential Detached zone.
Approval of ZTA 15-07 would impact the application of any proposed new filling station in any of these
zones.
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Background/Analysis


On July 24, 2012, the District Council adopted ZTA No. 12-07 adding standards for special
exception (renamed conditional use as of October 30, 2014 -new Zoning Ordinance) approval for
large gas stations (designed to dispense at least 3.6 million gallons of fuel per year). These
facilities are to be to be located at least 300 feet from any public or private school, any park or
playground, a day care center, or any outdoor use categorized as a civic and institutional use or
recreational and entertainment use.



The Planning Board, in its report to the Council, could not come to a consensus (a vote of 2:2).
Two members recommended that ZTA No. 12-07 be denied on the basis of the recommendation
by technical staff that the existing special exception process provided adequate standards and
requirements to address issues that potentially could impact properties near a proposed gas
station and that the public input requirement of the special exception process provides
opportunity to address concerns unique to a particular site. They further opined that any
necessary changes to the current structure for reviewing and approving gas station requests
should be made in the land use tables, not as part of the special exception standards. They were
not convinced that a ZTA was needed at this time mainly based on the concern that they did not
yet have enough evidence about the health effects of gas stations or how those effects might
vary based on the size of the station. The two other Board members believed that it was
appropriate to recommend changes that would establish a buffer zone from certain outdoor
oriented uses for all gas stations, with the Chair suggesting that 300 feet might be appropriate
(the ZTA as introduced included a 1,000-foot separation but was reduced to 300 feet by the
County Council during their deliberations). The rationale was based on potential health effects
and, more generally, the overall inherent adverse effects of gas stations, particularly if the
industry begins to move away from the traditional, small neighborhood gas station model. In
their view, the special exception process did not effectively regulate gas stations near sensitive
uses because a denial cannot be based solely on inherent adverse effects. (see Attachment 2,
Planning Board transmittal to County Council, including the technical staff report).



The District Council in approving ZTA No. 12-07 sited that the purpose of the amendment was to
reduce the health risks and the traffic and truck nuisance caused by large gas stations to nearby
property where people, particularly children, have the opportunity for active outdoor
recreation. The Council also found that a minimum buffer area is required, in addition to the
other standards for a special exception. The Council had made similar determinations for other
land uses that require special exception approval.



The Council found a number of reasons to distinguish large gas stations (designed for 3.6 million
or more gallons sold per year) from smaller gas stations:
1) Some 96 percent of gasoline stations pump 2.4 million gallons of fuel per year or less. Of the
4 percent of stations that pump more than 2.4 million gallons, the average gallons pumped
is 3.6 million.
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2) The EPA, in its 2011 School Siting Guidelines, recommended using 3.6 million gallons
as the size at which gasoline stations should be treated differently.

3) The California Air Resources Board recommended using 3.6 million gallons as the
size at which gasoline stations should be treated differently.

4) The number of refueling vehicles and tanker trucks coming to a station increases directly
with the volume of fuel sold. A gasoline station pumping 3.6 million gallons attracts more
than twice the vehicle and tanker truck traffic than the average gasoline station currently
operating in the County.

5) As indicated by the comments of the Maryland Air and Radiation Management
Administration and in academic literature, the gasoline station business changed in the early
1990's, when the super station or hypermarket first appeared on the scene. These stations
are vastly different from the small town, low volume local gasoline station. These "super
stations" have gone from zero percent of gasoline distribution in the country to 16 percent in
the past 2 decades.

6) The amount of toxins produced by refueling increases with the amount of gasoline sold at a
single station and, therefore, the amount of health risks increases with the volume of fuel
delivered and sold.
7) The traffic and queues associated with large gas stations impede the use and enjoyment of
nearby properties used for outdoor recreation.
8) The Zoning Ordinance treats other land uses differently, based on their size. Regional
shopping centers are treated differently from smaller shopping centers. Subdivisions are
treated differently based on the number of proposed units. Large daycare centers are
treated differently from small daycare centers. The different treatments are due to the
different characteristics of larger uses.


The Council found a number of reasons for acting: 1) The EPA School Siting Guidelines, which
highlight the possible dangers of child-centered activity near large gasoline stations, were
published in October 2011; 2) The Council learned in a July 10, 2012 letter from the Maryland
Air and Radiation Management Administration that the issuance of a permit by the Maryland Air
and Radiation Management Administration does not mean that there are no health risks from
gasoline vapors or idling cars. (The Deputy Director of the Air and Radiation Management
Administration said, "The more distance that can be placed between a source and residences
and community gathering places is certainly beneficial to minimizing risk."); and 3) Large
gasoline stations are a growing trend in the gasoline distribution system.
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The Council found that the minimum buffer necessary to protect public health and welfare is
300 feet from the edge of the special exception area of a large gasoline station to the lot line of
any public or private school or any park, playground, day care center, or any outdoor use
categorized as a cultural, entertainment and recreation use. This distance conforms to the
recommendations of the California Air Resources Board to avoid sensitive land uses within 300
feet of a large gasoline station. The identified sensitive land uses are aligned with the EPA School
siting Guidelines. The buffer distance parallels the buffer requirements for all gasoline stations
in other jurisdictions. In Prince George's County, a gasoline station must be located at least 300
feet from any lot on which a school, outdoor playground, library, or hospital is located, in
addition to its review as a special exception. In the City of Gaithersburg, a gasoline station pump
must be located at least 300 from the entrance to a public or parochial school, playground,
library, or hospital in the C-3 zone. Just like those other jurisdictions, ZTA 12-07 requires a
minimum buffer for large gasoline stations without regard to whether the effects of a gasoline
station are inherent or non-inherent.

Specific ZTA Language as Proposed
Under Section 3.5.13.C.2.c. the following language is proposed:
C.
Filling Station
* * *
2.
Use Standards
Where Filling Station is allowed as a conditional use, it may be permitted by the Hearing Examiner under
Section 7.3.1, Conditional Use, and the following standards:
* * *
c.
Any Filling Station facility designed to dispense a minimum of 3.6 million gallons per year must
be located at least [300] 500 feet from the lot line of any land with a dwelling unit; public or private
school[, or any]; park[,]; playground[,]; day care center[,]; [or] any outdoor use categorized as a [civic
and institutional] Civic and Institutional use or a Recreation and Entertainment use; or any wetland,
stream, river, flood plain, or environmentally sensitive area.
The existing 3.6 million gallons per year figure stems from the Environmental Protection Agency’s (EPA)
School Siting Guidelines (Guidelines) and the 2005 California Air Resources Board’s (CARB) report “Air
Quality and Land Use Handbook: A Community Health Prospective.” Both the Guidelines and CARB
report define a “large gasoline dispensing facility” as a facility with a throughput of 3.6 million gallons
per year or greater. The CARB report also recommends avoiding the siting of new sensitive land uses
within 300-feet of a large gasoline dispensing facility. Sensitive land uses include: residences (e.g.,
houses, apartments, and senior living), schools, day care centers, playgrounds and medical facilities
(e.g., hospitals, convalescent homes, and health clinics). Staff does not believe that it is necessary to
increase the minimum setback from sensitive land uses from 300 feet to 500 feet. The public input
requirement of the conditional use approval process provides an opportunity to address concerns
unique to a particular site that could warrant increasing the buffer area.
Staff however, recognizes that there is a rational basis for establishing a setback of large gas stations
from residential properties but believes that, as proposed, the ZTA could be too restrictive. Since the
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Employment, CRT, and CR zones, all allow dwelling units by-right, this could effectively limit new large
gas stations to only IL and IM land that is not within 500 feet of a dwelling unit. Instead of the dwelling
unit restriction, staff recommends limiting the use based on the abutting zone and use – i.e. within
300 feet of an Agricultural, Rural Residential, or Residential zone improved with a residential use. –
Otherwise, if a mixed-use project wants to locate near a gas station in a C/R zone (especially in an urban
area) it could be argued that the mixed-use shouldn’t be approved because of the distance from a gas
station- even though that’s not what the regulation states.
Staff also has concerns with requiring a large filling station to locate at least 500 feet from any wetland,
stream, river, flood plain, or environmentally sensitive area. According to our Environmental staff, the
non-inherent aspect of a large gas station is its impact on public health due to a reduction in air quality.
There does not appear to be similar justification for environmental features. All filling stations must
adhere to State standards to prevent leakage and spills, as well as meet stormwater management
requirements.
Community Comments (Attachment 3)
Staff summarizes the comments from community organizations and/or individuals as follows:


The inclusion of residences in the ZTA as a factor that triggers the buffer zone is absolutely
critical.



The 500-foot limit appears to be a reasonable compromise between the 1,000 feet originally
proposed and the 300 feet currently in effect for a limited number of uses. It is clear that a
larger buffer will provide a larger measure of assurance against harm. With the strong possibility
that many proposed stations may be far larger than the 3.6 million gallons, the limit should not
be set at the lowest level that might be appropriate for the smallest station, since this would
leave communities significantly underprotected from the larger stations.



The Council reasonably recognized that “inherent adverse effects” can interact and exacerbate
each other as station sizes increase and that there is a point at which it can be ruled that certain
uses are categorically inappropriate in particular locations. The Council also properly decided
that each targeted community should not be burdened with proving that categorical decision
over and over again at their own expense.



The additional environmental attributes proposed to be added by this ZTA would assure
protection of the sensitive environmental areas that are cherished and increasingly at risk,
especially in the Down County. These areas are critical to safeguarding our quality of life

Memorandum from Pat Harris/Mike Goecke in opposition to ZTA 15-07
The memorandum explains why the senders believe that ZTA No. 15-07 is inappropriate and should not
be adopted. Staff summarizes the memorandum as follows:


ZTA 15-07 constitutes unlawful special legislation. The County Attorney issued a memorandum
on ZTA 12-07 concluding that it was not a proper exercise of the District Council’s authority for
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several reasons, including the statement that the ZTA was designed to specifically eliminate the
proposed Costco station. ZTA 15-07 is equally flawed.
Curtailing the expenses of groups opposing conditional use petitions is an invalid basis for the
ZTA.
There is no rational basis for the proposed 500 foot setback (or even the existing 300 foot
setback which serves little value and is inconsistent with other portions of the Zoning
Ordinance).
The existing conditional use provisions provide adequate safeguards.
Suggested ways to provide real benefits through ZTA 15-07: Adopt legislation that applies
measures to all stations and provides real public health benefits.
ZTA 15-07 is ambiguous and may have unintended consequences –Gas stations are not
“designed” to sell any specific number of gallons, and virtually any station can sell 3.6 million
gallons of gas.

ATTACHMENTS
1. ZTA 15-07 as modified by staff
2. Transmittal letter and Technical Staff Report for ZTA 12-07
3. Citizen Comments on ZTA 15-07
4. Memorandum to Greg Russ from Pat Harris & Mike Goecke dated April 23, 2015
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ATTACHMENT 1
Zoning Text Amendment No.: 15-07
Concerning: Filling Station – Use
Standards
Draft No. & Date: 1 – 3/18/15
Introduced:
Public Hearing:
Adopted:
Effective:
Ordinance No.:
COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF
THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN
MONTGOMERY COUNTY, MARYLAND

By: Councilmembers Elrich, Riemer, Navarro, Katz, Rice, and Hucker
______________________________________________________________________________
AN AMENDMENT to the Montgomery County Zoning Ordinance to:
-

Revise the use standards for large filling stations

By amending the following sections of the Montgomery County Zoning Ordinance,
Chapter 59 of the Montgomery County Code:
DIVISION 59.3.5.
Section 59.3.5.13.

“Commercial Uses”
“Vehicle Service”

EXPLANATION: Boldface indicates a Heading or a defined term.
Underlining indicates text that is added to existing law by the original text
amendment.
[Single boldface brackets] indicate text that is deleted from existing law by
original text amendment.
Double underlining indicates text that is added to the text amendment by
amendment.
[[Double boldface brackets]] indicate text that is deleted from the text
amendment by amendment.
* * * indicates existing law unaffected by the text amendment.
ORDINANCE
The County Council for Montgomery County, Maryland, sitting as the District Council for
that portion of the Maryland-Washington Regional District in Montgomery County, Maryland,
approves the following ordinance:

Zoning Text Amendment No.: 15-07

Sec. 1. DIVISION 59.3 is amended as follows:

1
2

DIVISION 59.3.5. Commercial Uses

3

*

4

Section 3.5.13. Vehicle Service

5

* * *

6

C.

7

*

*

*

Filling Station
*

*
2.

8

Use Standards
Where Filling Station is allowed as a conditional use, it may be

9
10

permitted by the Hearing Examiner under Section 7.3.1, Conditional

11

Use, and the following standards:

12
13

*

*

*
c.

Any Filling Station facility designed to dispense a minimum of

14

3.6 million gallons per year must be located at least [300]

15

[[500]] 300 feet from the lot line of any [[land with a dwelling

16

unit;]] Agricultural, Rural Residential, or Residential zone

17

improved with a residential use; public or private school[, or

18

any]; park[,]; playground[,]; day care center[,]; [or] or any

19

outdoor use categorized as a [civic and institutional] Civic and

20

Institutional use or a Recreation and Entertainment use[[; or any

21

wetland, stream, river, flood plain, or environmentally sensitive

22

area]].

23
24

Sec. 2. Effective date. This ordinance becomes effective 20 days after the

25

date of Council adoption.

26
27

This is a correct copy of Council action.

28
2

Zoning Text Amendment No.: 15-07
29

________________________________

30

Linda M. Lauer, Clerk of the Council
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Attachment 2

MONTGOMERY COUNTY PLANNING DEPARTMENT
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

MCPB
Item No. 7
Date: 06-07-12
Zoning Text Amendment (ZTA) No. 12-07, Special Exceptions – Automobile Filling Station
Gregory Russ, Planner Coordinator, Functional Planning & Policy Division, gregory.russ@montgomeryplanning.org,
301-495-2174
Mary Dolan, Chief, Functional Planning & Policy Division, mary.dolan@montgomeryplanning.org 301-495-4552

Completed: 05/31/12
Description
ZTA 12-07 revises the special exception standards for the approval of an automobile filling station by
requiring that any new automobile filling station designed to dispense more than 3.6 million gallons per year
to be located at least 1,000 feet from any public or private school or any park, playground, or hospital, or
other public use, or any use categorized as a cultural, entertainment and recreation use. The ZTA also
recommends a specific lighting requirement that mirrors that of special exception proposals located in
residential zones.
Summary
Staff does not recommend approval of ZTA 12-07. The existing special exception process provides
adequate standards and requirements to address issues that potentially could impact properties near a
proposed gas station. The public input requirement of the special exception process further provides
opportunity to address concerns unique to a particular site.
If the County Council decides to approve ZTA 12-07, staff recommends that the Council:
Define large gas stations by establishing a maximum number of pumps versus the “gallons per
year” gauge as depicted in the ZTA
Establish a distance separation of 300 feet from the impacted uses versus the 1,000 feet
requirement as proposed.
Decide from where the distance is measured--from the fence line, special exception area, pump
islands, or canopy. Staff recommends that the measurement be taken from the canopy.
Delete the phrase “or any use categorized as a cultural, entertainment and recreation use” (as it
pertains to requiring a 1,000 foot distance from a gas station) under Section 59-G-2.06(b). The
inclusion of this phrase unnecessarily broadens the scope of the distance separation from
certain uses in the land use table such as indoor theatres, indoor rifle or pistol ranges and
private clubs and service organizations-some of which also require special exception approval.
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Currently, an automobile filling station is allowed in the C-1, C-2, C-3, C-4 and C-6 Commercial zones, a
number of industrial zones (I-1, I-2, I-4 and LSC zones), most CBD zones, the TS-M, MXTC, TOMX 2 and
CR zones only through approval of a special exception application by the Board of Appeals. For the
underlying C-1 and C-2 zones in the Takoma Park/East Silver Spring Commercial Revitalization Overlay
Zone, the use is allowed by special exception only if it does not adjoin or confront land in a residential
zone. Approval of ZTA 12-07 would impact the application of any proposed new automobile filling
station in any of these zones.

Analysis
Special Exception Provisions
Inherent/Non-inherent Effects
The standard of evaluation for a special exception requires consideration of the inherent and noninherent adverse effects on the nearby properties and general neighborhood where the use is proposed.
Inherent adverse effects are the harmful effects caused by the physical and operational characteristics
necessarily associated with the particular use irrespective of the size or scale of operations. Noninherent adverse effects are any harmful effects caused by physical and operational characteristics not
necessarily inherently associated with the particular special exception use, or adverse effects created by
unusual characteristics of the site.
Any analysis of inherent and non-inherent adverse effects must first establish what physical and
operational characteristics are necessarily associated with a particular special exception use. As
established by previous automobile filling station cases, the inherent physical and operational
characteristics necessarily associated with an automobile filling station include: (1) fuel pumps; (2) a
structure providing storage space and shelter for employees; (3) traffic generated by customers,
employees, and fuel delivery trucks; (4) potential for queuing vehicles on site; (5) noise associated with
the use; (6) signage advertising gas products and prices; (7) outdoor lighting; (8) longer hours of
operation than the average business establishment; (9) environmental impacts that may include fumes
from idling vehicles and potential spillage of automobile fluids; and (10) underground fuel storage tanks.
Any adverse effects of a proposed automobile filling station that result from the above ten characteristics
are considered inherent adverse effects. Alone, inherent adverse effects are not sufficient to constitute a
denial. On the other hand, adverse effects that are not characteristic of an automobile filling station use,
or inherent effects that are exacerbated due to distinctive site characteristics, are considered noninherent adverse effects, which may be sufficient to result in the denial of the special exception
application.

General Conditions of Approval for Special Exceptions/Specific SE Standards and Requirements
An applicant for a special exception must demonstrate that the general and specific standards and
requirements are satisfied. These standards include: minimum setback requirements for gas pumps and
queuing of vehicles; maintaining harmony with the general character of the adjacent neighborhoods
through consideration of design, scale and bulk of any proposed new structures, intensity and character
of activity, traffic and parking conditions; and establishing abatement measures to minimize or eliminate
2

objectionable noise, vibrations, fumes, odors, dust, illumination, glare, or physical activity at the subject
site. When an automobile filling station abuts a residential zone or institutional premises not
recommended for reclassification to commercial or industrial zone in an adopted master plan and is not
effectively screened by a natural terrain feature, additional screening measures are required.
The special exception process also helps mitigate impacts concerning building/gas pump location and
overall site design on a case by case basis; a process particularly paramount when an automobile filling
station is proposed in the vicinity of residential property.
Neighborhood Need
Under § 59-G-1.24, in addition to the findings and requirements of Article 59-G, an automobile filling
station may only be granted when the Board, the Hearing Examiner, or the District Council, as the case
may be, finds from a preponderance of the evidence of record that a need exists for the proposed use to
serve the population in the general neighborhood, considering the present availability of identical or
similar uses to that neighborhood.
Overall, staff believes that the existing special exception review process provides the site by site analysis
provisions and public review opportunities necessary to address the appropriateness of permitting an
automobile filling station at a proposed location.
Specific ZTA Language as Proposed
Under Section 59-G-2.06(b) the following language is proposed:
(b)

In addition, the following requirements must be [complied with] satisfied:

(1)

After {effective date}, a new automobile filling station designed to dispense more than 3.6
million gallons per year must be located at least 1,000 feet from any public or private school or
any park, playground, or hospital, or other public use, or any use categorized as a cultural,
entertainment and recreation use.

The 3.6 million gallons per year figure stems from the Environmental Protection Agency’s (EPA) School
Siting Guidelines (Guidelines) and the 2005 California Air Resources Board’s (CARB) report “Air Quality
and Land Use Handbook: A Community Health Prospective.” Both the Guidelines and CARB report define
a “large gasoline dispensing facility” as a facility with a throughput of 3.6 million gallons per year or
greater. The CARB report also recommends avoiding the siting of new sensitive land uses within 300feet of a large gasoline dispensing facility. Sensitive land uses include: residences (e.g., houses,
apartments, and senior living), schools, day care centers, playgrounds and medical facilities (e.g.,
hospitals, convalescent homes, and health clinics).
The 1,000 feet distance proposed in the ZTA is premised on the Environmental Protection Agency’s
(EPA) School Siting Guidelines. The purpose of the guidelines is to recommend that if a school is
considering locating within 1,000 feet of certain uses, environmental screening should be done to assess
the risks associated with the location. The Guidelines state repeatedly that they are not intended as a
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ban on certain uses within a specified distance of a school but rather as a screening tool. Once an
environmental assessment has been conducted, if no environmental concern exists, the school may
proceed at the given location.
Conclusion
Staff does not recommend approval of the approach of this ZTA and therefore recommends denial of
ZTA 12-07. The existing special exception process provides adequate standards and requirements to
address issues that potentially could impact properties near a proposed gas station. The public input
requirement of the special exception process further provides opportunity to address concerns unique
to a particular site.
Staff does not believe that use of a blanket dispensing measure of “gallons per year” is the right
approach when analyzing a special exception for an automobile filling station. If the County Council
decides to approve ZTA 12-07, staff recommends that “large gasoline dispensing facilities” be captured
by defining a maximum number of pumps associated with the facility. This standard would be simpler to
enforce and would not necessitate negotiation about what a station is designed to dispense.
Staff further believes that a distance separation of 1,000 feet from the impacted uses proposed in the
ZTA is too large. If the County Council decides to approve ZTA 12-07, staff recommends that the
minimum distance be reduced to 300 feet based on the recommendation of the CARB report. The
County Council should also decide from where the distance is measured--from the fence line, special
exception area, pump islands, or canopy. Staff recommends that the measurement be taken from the
canopy. Under Section 59-G-2.06(b), staff also recommends deletion of the phrase “or any use
categorized as a cultural, entertainment and recreation use” (as it pertains to requiring a 1000 foot
distance from a gas station). The inclusion of this phrase unnecessarily broadens the scope of the
distance separation from uses in the land use table such as indoor theatres, indoor rifle or pistol ranges
and private clubs and service organizations-some of which also require special exception approval.
Attachment 3 depicts land use parcel designations and places of interest that typically fit the categories
as stated in the ZTA that are located within 300 feet and 1,000 feet of existing gas stations in the County.
GR/MD/kr
ATTACHMENTS
1. ZTA 12-07 as introduced
2. Tables and Excerpts from the EPA School Siting Guidelines & the 2005 California Air Resources
Board’s (CARB) report “Air Quality and Land Use Handbook: A Community Health Prospective”
3. GIS Info on Parcels and land uses located within 300 feet & 1000 feet of a gas station in
Montgomery County
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ATTACHMENT 1
Zoning Text Amendment No.: 12-07
Concerning: Special Exceptions –
Automobile Filling Station
Draft No. & Date: 1 – 4/10/12
Introduced: April 17, 2012
Public Hearing:
Adopted:
Effective:
Ordinance No.:
COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF
THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN
MONTGOMERY COUNTY, MARYLAND

By: Councilmembers Elrich, Ervin, Navarro, and Rice
______________________________________________________________________________
AN AMENDMENT to the Montgomery County Zoning Ordinance to:
-

revise the special exception standards for the approval of an automobile filling
station.

By adding the following sections of the Montgomery County Zoning Ordinance, Chapter
59 of the Montgomery County Code:
DIVISION 59-G-2. SPECIAL EXCEPTIONS—STANDARDS AND REQUIREMENTS.
Section 59-G-2.06. Automobile filling station.
EXPLANATION: Boldface indicates a Heading or a defined term.
Underlining indicates text that is added to existing law by the original text
amendment.
[Single boldface brackets] indicate text that is deleted from existing law by
original text amendment.
Double underlining indicates text that is added to the text amendment by
amendment.
[[Double boldface brackets]] indicate text that is deleted from the text
amendment by amendment.
* * * indicates existing law unaffected by the text amendment.
ORDINANCE
The County Council for Montgomery County, Maryland, sitting as the District Council for
that portion of the Maryland-Washington Regional District in Montgomery County, Maryland,
approves the following ordinance:

Zoning Text Amendment No.: 12-07

Sec. 1. DIVISION 59-G- 2 is amended as follows:

1
2

DIVISION 59-G-2. SPECIAL EXCEPTIONS—STANDARDS AND

3

REQUIREMENTS

4

*

5

Sec. 59-G-2.06. Automobile filling stations.

6

(a)

*

*

In addition to findings required in division 59-G-1, [An] an automobile

7

filling station may be permitted[, upon a finding , in addition to findings

8

required in division 59-G-1,] if the Board of Appeals finds that:

9

(1)

[The] the use will not constitute a nuisance because of noise, fumes,
odors, or physical activity in the location proposed[.];

10

(2)

11

[The] the use at the proposed location will not create a traffic hazard

12

or traffic nuisance because of its location in relation to similar uses,

13

necessity of turning movements in relation to its access to public

14

roads or intersections, or its location in relation to other buildings or

15

proposed buildings on or near the site and the traffic pattern from such

16

buildings, or by reason of its location near a vehicular or pedestrian

17

entrance or crossing to a public or private school, park, playground, or

18

hospital, or other public use or place of public assembly[.]; and
(3)

19

[The] the use at the proposed location will not adversely affect nor

20

retard the logical development of the general neighborhood or of the

21

industrial or commercial zone in which the station is proposed,

22

considering service required, population, character, density, and

23

number of similar uses.

24
25

(b)

In addition, the following requirements must be [complied with] satisfied:
(1)

After {effective date}, a new automobile filling station designed to

26

dispense more than 3.6 million gallons per year must be located at

27

least 1,000 feet from any public or private school or any park,
2

Zoning Text Amendment No.: 12-07
28

playground, or hospital, or other public use, or any use categorized as

29

a cultural, entertainment and recreation use.

30

[(1)](2)

When such use abuts a residential zone or institutional premises

31

not recommended for reclassification to commercial or industrial zone

32

on an adopted master plan and is not effectively screened by a natural

33

terrain feature, the use [shall] must be screened by a solid wall or a

34

substantial, [sightly,] solid fence, not less than 5 feet in height,

35

together with a 3-foot planting strip on the outside of such wall or

36

fence, planted in shrubs and evergreens. Location, maintenance,

37

vehicle sight distance provisions, and advertising pertaining to

38

screening [shall be as provided for in article] must satisfy Article 59-

39

E. Screening [shall] must not be required on street frontage.

40

[(2)](3)

Product displays, parked vehicles, and other obstructions

41

[which] that adversely affect visibility at intersections or to station

42

driveways are prohibited.

43

[(3)](4)

Lighting [is] must not [to] reflect or cause glare into any

44

residential zone. Lighting levels along the side and rear lot lines

45

adjacent to a residential zone must not exceed 0.1 footcandles.

46

[(4)](5)

When such use occupies a corner lot, the ingress or egress

47

driveways [shall] must be located at least 20 feet from the intersection

48

of the front and side street lines of the lot as defined in [section]

49

Section 59-A-2.1, and such driveways [shall] must not exceed 30 feet

50

in width[; provided, that in areas where no master plan of highways

51

has been adopted, the street line shall be considered to be at least 40

52

feet from the center line of any abutting street or highway].

53
54

[(5)](6)

Each gasoline pump or other service appliance must be located

on the lot at least 10 feet behind the building line; and all service,
3
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55

storage, or similar activities in connection with the use must be

56

conducted entirely within the building. There must be at least 20 feet

57

between driveways on each street, and each driveway must be

58

perpendicular to the curb or street line.

59

[(6)](7)

Light automobile repair work may be done at an automobile

60

filling station[; provided, that no] but major repairs, spray paint

61

operation or body [or] and fender repair [is permitted] are prohibited

62

uses.

63
64
65

[(7)](8)

Vehicles [shall not] must be parked [so as to overhang]

completely off of the public right-of-way.
[(8)](9)

In a C-1 zone, an automobile, light truck, and light trailer rental,

66

as defined in [section] Section 59-G-2.07, and in a C-2 zone, an

67

automobile, truck, and trailer rental lot, as defined in [section] Section

68

59-G-2.09, may be permitted as a part of the special exception[,

69

subject to the provisions set forth for such uses in] if the requirements

70

of this section are satisfied. In addition, a car wash with up to 2 bays

71

may be allowed as an accessory use as part of the special exception.

72

[(9)](10)

In a Rural Village Overlay Zone, the following additional

73

standards apply for new development:

74

(A)

Car wash is prohibited.

75

(B)

Pump canopies must not exceed 35 feet in height.

76

(C)

Any structure approved for the use must not exceed the scale

77

and bulk of existing commercial structures in the village.

78
79
80

Sec. 2. Effective date. This ordinance becomes effective 20 days after the
date of Council adoption.

81
4

Zoning Text Amendment No.: 12-07
82

This is a correct copy of Council action.

83
84

________________________________

85

Linda M. Lauer, Clerk of the Council
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ATTACHMENT 3
PARCEL LANDUSE WITHIN 300FT OF GAS STATION

LANDUSE

NUMBER OF
PARCELS

Agricultural Reserve

11

Agriculture

7

Cooperative

1

Cultural

6

Industrial

97

Institutional/Community Facility

106

Multi-Family High Rise

47

Multi-Family Low to Mid Rise

97

Office High Rise

50

Office Low to Mid Rise

252

Open Space/Recreation

110

Other

44

Parking and Transportation

117

Parks

60

Research and Development

2

Retail

1,003

Single Family Attached

584

Single Family Detached

1,112

Utility

19

Vacant

320

Warehouse

71

PARCEL LANDUSE WITHIN
1,000FT OF GAS STATION
LANDUSE
Agricultural Reserve
Agriculture
Cooperative
Cultural
Industrial
Institutional/Community Facility
Multi-Family High Rise
Multi-Family Low to Mid Rise
Office High Rise
Office Low to Mid Rise
Open Space/Recreation
Other
Parking and Transportation
Parks
Research and Development
Retail
Single Family Attached
Single Family Detached
Utility
Vacant
Warehouse

NUMBER OF
PARCELS
35
28
2
20
221
301
111
399
132
659
654
176
295
264
5
1,667
5,657
10,698
47
1,087
235
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PLACES WITHIN 300FT OF GAS STATION

TYPE

AMOUNT

Athletic Courts

9

Business Park

4

Cemetery

2

Fire Station

9

HHS Facility

2

Library

3

Liquor Store

6

Lodging

10

MARC Train Station

1

MC Government

7

Metro Stations

1

Park And Ride Lots

2

Park Facilities

9

Parking Garages And Lots

9

Places Of Worship

12

Police Facilities

5

Polling Place

2

Post Office

13

Private School

7

Recreation Centers

3

Regional Services Centers

2

Shopping Center

42
3

PLACES WITHIN 1,000FT OF GAS STATION

TYPE

AMOUNT

Athletic Courts

113

Business Park

50

Cemetery

16

College Or University

1

Elementary Schools

10

Fire Station

17

HHS Facility

4

High Schools

2

Library

9

Liquor Store

19

Lodging

21

MARC Train Station

4

MC Government

39

Metro Stations

5

Middle Schools

5

Park And Ride Lots

7

Park Facilities

42

Parking Garages And Lots

37

Places Of Worship

77

Police Facilities

17

Polling Place

23

Post Office

27
4

Private School

49

Recreation Centers

7

Regional Services Centers

8

Senior Center

3

Shopping Center

121

Special Schools

2

Swimming Pools

2

YMCA

1
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Attachment 3

Dear Mr. Russ,
I am writing to urge your support and the support of the Planning Staff for the proposed ZTA 15-07 that
is before the County Council.
I am the Chair of the Stop Costco Gas Coalition. During the 5 year fight with Costco over locating a 16
pump gas station proposing to pump 12 million gallons of gas per year a mere 118 feet from residential
homes, I did a large amount of research on the potential adverse health effects of evaporative fueling
emissions and toxic tailpipe emissions from idling vehicles.
There is significant scientific data in peer reviewed literature that establishes the adverse health effects
danger of exposure to these toxic emissions. The greatest health burden is found in the unborn fetus,
infants, children, the elderly and those with chronic health problems such as asthma and cardiovascular
disease.
The Environmental Protection Agency (EPA), the California Air Resources Board (CARB) and the World
Health Organization (WHO) - all support a minimum setback of 300 feet between large gas stations,
defined as those pumping 3.6 million gallons of gas per year, and recreation areas, day care centers etc..
All the agencies noted above have expressed concern that the 300 foot minimum might well be
inadequate for mega gas stations pumping 3-5 times a greater volume (10 to 18 million gallons per year)
and there is support for increasing the buffer zone for these mega stations. Indeed, in a letter from
Angelo Bianca , an Air Quality expert at the Maryland Department of the Environment, Mr Bianca notes
the difficulties of quantifying the health risks from fueling emissions and tailpipe emissions beyond
existing regulation levels and that available tools do not capture well the cumulative effects of multiple
toxic air pollutants on public health. Given these uncertainties he states that “the more distance that
can be placed between a source and residences and community gathering places is certainly beneficial
to minimizing risk.”
Since it appears that corporations building these mega gas stations are trying to move into dense, urban,
heavily populated areas, I ask again that you support ZTA 15-07 requiring the addition of dwelling units
to the existing list of sensitive sites noted in the Montgomery County Zoning Ordinance under Filling
Station 2.c. and the increase of the protective buffer to 500 feet .
Thank you for your consideration.
Abigail Adelman
3206 University Boulevard West
Kensington, MD

TO: Greg Russ, gregory.russ@montgomeryplanning.org
FROM: Donna R. Savage, Kensington Heights Civic Association (Land Use chair)
10804 McComas Ct., Kensington, MD 20895; 301-942-2447
DonnaRSavage@gmail.com
DATE: April 28, 2015
RE: Comments on ZTA 15-07

Please note that the following comments are my own.
ZTA 15-07 proposes two changes to the regulations that were adopted in 2012 by ZTA 12-07:
(1) increasing the setback distance for large gas stations (defined as selling at least 3.6 million
gallons per year) from the current 300 feet to 500 feet, and (2) adding residential property and
certain environmental attributes to the list of sensitive land uses from which a minimum distance
would be required. I will leave comment on the increased setback distance to the many others
who have greater expertise in this area than I.
It is my opinion that the addition of residential property – “the lot line of any land with a dwelling
unit” – to the list of sensitive uses is a common-sense addition to the current regulations for
these reasons:


Students who are protected by the current regulations while at school for part of their
day should also be protected when they are at home, which is the majority of their lives.



Children and babies, those who are frail and/or elderly, and people with existing chronic
conditions such as asthma, COPD, and heart conditions are most vulnerable to the
pollutants produced by mega gas stations and their vehicle queues. Such individuals
are likely to spend the majority of their time in their homes, yet residential property is not
currently included in the setback language.



Children and their parents who are protected when they spend an hour at a park should
also be protected for the other 23 hours a day on their home property.

It is also my opinion that the additional environmental attributes proposed to be added by this
ZTA would assure protection of the sensitive environmental areas that are cherished and
increasingly at risk, especially in the Down county. These areas are critical to safeguarding our
quality of life in the many obvious ways that I won’t delineate here.
I urge the Planning Staff and the Planning Board to fully support ZTA 15-07, as drafted.
Thank you.

TESTIMONY WITH RESPECT TO PROPOSED ZTA 15-07
My name is Karen Cordry. I live at 10705 Torrance Drive, Silver Spring, MD, which is a
block and a half due south of Westfield Wheaton Mall. Each day I walk to the end of my street,
climb the stairs to the Mall, and walk through it, on my way to take the Metro at the Wheaton
Station to travel to work. I am currently President of the Kensington Heights Civic Association.
Almost exactly three years ago, I was here with respect to consideration of the proposed ZTA
12-07; that ZTA, as originally drafted, was a good first step toward setting proper zoning limits
for mega gas stations. Ultimately, though, the final result that passed the County Council was
not sufficient to do the job. The current proposed revision would complete the process and
ensure that these large stations are not built, literally, in anyone’s back yard.
Background:
When the earlier ZTA was being proposed, its opponents argued that it was solely
directed at Costco’s proposed station at Westfield Wheaton and it was unfair to Costco to
consider a ZTA after it had made its proposal. As I and other supporters explained, though, the
ZTA would affect any entity that sought to build a “large” station (i.e., one that was designed to
pump more than 3.6 million gallons per year). More to the point, until Costco appeared in 2010
and threatened that it would not build its warehouse unless it were allowed to include a 12million gallon station without complying with the Special Exception process, the County had
never confronted a similar request. There were, then and now, only a handful of stations that
even approached the 3.6 million gallon size; the paradigm for a station in this County (and the
type that the Special Exception requirements envisioned) was a neighborhood station that
pumped about 1.5 million gallons a year using 6 to 12 pumps.1
The Costco application, on the other hand, represented the first of a new model of
gasoline retailing that had been growing steadily throughout the country; i.e., “hypermarkets.”2
These stations were much larger than typical stations, in some cases pumping up to 10, 12, and
even 20 million gallons of gasoline. (Of the 5200 such stations in 2014, two-thirds were
operated by only five entities – 1220 by Kroger, 1,000 by Walmart, 505 by Sam’s Club, 381 by
Costco, and 346 by Safeway.) Many such stations, particularly those operated by Costco, had
the gas pumps as the sole focus of the station and few other amenities were provided.3 Almost
the entire balance of gasoline sales are associated with stations that have some form of
convenience store – from a small area adjoining the cashier to the mega plazas seen at Royal
1

This information is drawn from the discussion of ZTA 12-07 contained in the report by Jeffrey Zyontz.
This segment started in in the late 1990s and grew very rapidly during the 2000s. The growth rate has
declined substantially since then and the size of the market is beginning to level off after reaching about 13.8% of
the total gasoline market in 2014. Substantial detail about these developments is available through reports prepared
by the National Association of Convenience Stores and can be accessed at http://www.nacsonline.com/
YourBusiness/ FuelsReports/2015/Pages/default.aspx, see pages 28 to 30 of the Report. Earlier reports had more
details about the development of these hypermarkets.
3
Costco’s model takes this to perhaps the furthest extreme by removing even windshield washer stations lest
the time taken to perform that service might slow down the uninterrupted flow of customers through its service lines.
(Special Exception Hearing Transcript 7/31/13, pp. 208-10.)
2

Farms, Sheetz, WaWa stores and the like. The latter stations may or may not meet the definition
of “large” stations, based on the traffic at their locations. The size of these stations pumping this
quantity of gasoline can easily suggest that their effects, even if of the same qualitative nature as
those produced by smaller stations (i.e., traffic, noise, emissions, etc.) would be so quantitatively
out of line that it was reasonable to set more stringent limits for such stations.4 Thus, the
supporters of ZTA 12-07 argued that it was a reasonable reason to the advent of such stations to
adjust the regulations to take account of the new reality
I testified three years ago that it would benefit all parties to set more specific, defined,
and meaningful limits in advance for such stations. Doing so would benefit those who proposed
to build such stations because it would allow them to know before they invested too much time
and effort in a project that it would likely be deemed unacceptable. And, it would benefit the
community because the proposals that would be most likely to rouse substantial opposition
would be ruled out at the drawing board stage before the community had to engage in a
substantial effort to fight back against the Special Exception request.
The supporters of ZTA 12-07 agreed that the original 1,000-foot buffer from schools and
outdoor recreational facilities was appropriate for those facilities. We also urged then that the
ZTA should include homes as well. Absent that inclusion, community residents would be
protected only by the happenstance of whether a school or park or swimming pool was located
near their homes. In its original form, ZTA 12-07 would have precluded building the proposed
Costco station at Westfield Wheaton Mall because it was within 300 feet of the existing
Kenmont Swim and Tennis Club. It was also, as originally proposed, about 1300 feet from the
Stephen Knolls School, the school designated by the County for its most severely disabled
children.
The result of those twin constraints meant the station could not be built anywhere on the
back side of the Mall. If the station were moved sufficiently far away from Kenmont to comply
with the 1000-foot limit, it would then impinge on the Stephen Knolls School. Thus, while
KHCA and other supporters of the ZTA continued to urge that homes logically belonged in the
ZTA, the station would still have been precluded under the original draft. But then, the bill was
amended at the last minute to reduce the buffer limit to 300 feet, with homes still excluded.
Perhaps not surprisingly, that reduced size was sufficient to allow the station to be moved just far
enough so that it could meet the 300-foot minimum from the Kenmont pool property line, and
just barely meet the minimal terms of the ZTA. On the other hand, it was now only about 850
feet from the Stephen Knolls School property line, but, of course, that was no longer dispositive
because the buffer had been reduced to 300 feet on that end as well.
One might have thought logically that, since the proposed station was three times larger
than a 3.6-million-gallon station that would trigger the ZTA limits, the buffer zone should also
be tripled to provide the same degree of protection to residents of this area as those confronting a
4

As noted in my prior testimony, a water park can be viewed as simply a very large set of swimming pools,
but that does not mean it would be unreasonable to place more conditions on them than a neighborhood swim club.
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proposed station that barely met the trigger. However, while such arguments could be made in
the Special Exception process, they could not serve to stop the proposal at the initial stage.
The Net Result:
Instead, of being able to stop the proposed station at an early stage, it took the opponents
to the station 37 days of hearings, 9500 pages of testimony, 650 exhibits, thousands of hours of
uncompensated time preparing for and attending the hearing, and well over $100,000 from the
pockets of community members to demonstrate what should have been obvious from day one –
that a station of that size did not belong in anyone’s back yard. To be sure, that process was
drawn out far longer than it should have been because Costco’s experts engaged in several
egregious errors of calculation and kept trying to salvage their work by recasting their analyses
from scratch on several occasions. Each of these changes, of course, meant that the opposition
had to go back, reanalyze the new report, reengage their experts, and pay their lawyer additional
fees for the new hearing days. The net result was that the surrounding community was forced to
spend enormous amounts of time and financial and emotional resources to defeat this proposal
because the existing standards, even after passage of ZTA 12-07, were too amorphous to allow
for a quick and simple resolution.
In addition to the time and effort by the opposition, this process also cost the County the
services of its Hearing Examiner for all of those 37 days, plus all of the days he spent preparing
for the hearing, as well as the countless hours he devoted to preparing his 260-page report and
almost as many pages of appendices. It also cost the County for the services of the court reporter
to attend those 37 days of hearings and transcribe the 9500 pages of testimony. And, all of that
does not even count the extensive reviews and time spent by the Planning Staff and Planning
Board that would not have been needed had an adequate buffer been set in first place that
included homes, since that would have made it obvious from the beginning that this station did
not belong in this location.
And, finally, this process cost the Applicant a huge amount as well. We do not have
precise numbers to be sure, but we have no doubt, based on certain information in the record on
the expert fees, as well as the amount of attorney time spent, that Costco must have spent well
into the seven figures pursuing an application that a more appropriate ZTA structure would have
ruled out from the beginning.
In short, this recent application powerfully illustrates the need to amend the regulations
that resulted from ZTA 12-07 to make it unlikely that any such proceeding will occur again. To
be sure, any proposed large gas station will still require careful review and there may be some
opposition to its placement, but the terms of the revised ZTA should greatly reduce or eliminate
the likelihood of community opposition by ensuring that there will be an adequate buffer so it
does not unduly intrude on the community.

3

Proposed ZTA 15-07:
Prior to ZTA 12-07, the requirements applicable to gas stations were either extremely
general and subjective, very limited, or both. For instance, one of the few objective requirements
was that there be a 20-foot setback for pumps, which is wholly inadequate even for small
stations. The Council reasonably recognized that “inherent adverse effects” can interact and
exacerbate each other as station sizes increase and that there is a point at which it can be ruled
that certain uses are categorically inappropriate in particular locations. The Council also
properly decided that each targeted community should not be burdened with proving that
categorical decision over and over again at their own expense.
The changes in the current ZTA build on those fundamental decisions and correct the
loopholes that were left in the original ZTA. The primary change is the inclusion of homes as a
factor that triggers the buffer zone. This is absolutely critical. The original inclusion of schools
and outdoor facilities is presumably meant to take into account that children are more sensitive to
pollutants than adults, and that individuals running and playing in outdoor recreational facilities
may breathe in more pollutants than those at rest. While those factors are true, they in no way
suggest that homes should be excluded.
Children typically do not begin attending school until they are at least age 3 or 4 and only
spend about 6 to 7 hours a day, at most, in school. Before that age, they stay home – up to 24
hours a day, 7 days a week. The elderly, the frail, the chronically ill, pregnant women – all of
these persons may be at home for most or all of their week and they are all more vulnerable to
the effects of pollution than those who are healthy and old enough to venture out on a daily basis.
It make no sense to protect children for a few hours a day while they are at school but to ignore
the greater exposure they may have at home. The same argument can be made for the other
groups, all of which fall into the categories of those susceptible to pollution. The same goes for
the proximity of a station to outdoor recreational facilities – while users may be there a few
hours a day, they are likely to be at their homes for far more of their life.
Nor does pollution disappear once one enters a house. While air conditioning may tend
to filter out some particles, it does nothing to change the levels of harmful gases such as nitrogen
dioxide that are produced by car engines. Those effects are layered upon other sources of indoor
air pollution creating situations that may be even more dangerous than being outside. Costco’s
air quality expert conceded that levels of pollutants such as nitrogen dioxide and carbon
monoxide would be about the same inside as outside. (Special Exception Hearing Transcript,
9/20/13, pp. 123-25, 202). Exhibits 445 and 446 in those hearings were two studies conducted
by Dr. Patrick Breysse that illustrated the respiratory effects of varying levels of pollutants in
home exposures (at levels well within the existing EPA standards). In short, the only logical
structure for a buffer zone is to include homes – and nothing was put forward at the time of
passage of ZTA 12-07 to explain why homes should not have been included.

4

As far as the 500-foot limit, this appears to be a reasonable compromise between the
1,000 feet originally proposed and the 300 feet currently in effect for a limited number of uses.
While one cannot provide absolute certainty as to the effects of any given level of emissions on a
particular location, it is clear that a larger buffer will provide a larger measure of assurance
against harm. With the strong possibility that many proposed stations (and certainly those that
Costco may suggest in Montgomery County in the future) may be far larger than the 3.6 million
gallons, which is the trigger for setting a buffer zone, the limit should not be set at the lowest
level that might be appropriate for the smallest station, since this would leave communities
significantly underprotected from the larger stations.
A better margin of safety is also important because mounting evidence shows that health
benefits continue to result from reduced exposures even at absolute levels that are well below
what was thought to be the case a number of years ago – and well below the current standards set
by the EPA. Studies show real-world benefits from reductions in pollution levels that have been
taking place in recent years – and adverse effects from pollution that continues to be seen at
levels below the existing EPA standards. In one such study (submitted with this testimony),5 the
addition of EZ-Pass technology in New Jersey reduced the levels of idling around toll booths,
resulting in an approximately 11-12% decrease in premature births and low birth weights.
(Exhibit 443 to the Hearing Examiner Report in S-2863.) Another recent study shows the flip
side of the issue: it showed that there were adverse effects on lung function even for healthy
adults on days where pollution levels were in the “moderate range,” i.e., Code Yellow days.6
Such days are, by definition, below the EPA standards. Background levels for nitrogen dioxide
in Montgomery County are generally already at or very close to those “moderate” levels for
much of the summer. Addition of pollution from a large gas station can easily push them over
that point.
In a very recent study (also submitted herewith), researchers who have been doing work
in the Los Angeles area since 1994 were able to chart the improvements in children’s health and
lung functioning as pollution has decreased – and to chart that, even now, differences can be seen
between the most and least polluted areas even though all areas fall within the EPA standards.7
In discussing the report, an editorial in the same issue of the New England Journal of Medicine
concluded (also submitted herewith), “Some have argued that the substantial improvements in air
quality over the past 40 years are sufficient to protect public health and that there is little
evidence to support more stringent standards. However, the current report and other studies
suggest that further improvement in air quality may have beneficial public health effects.”8

5

“Traffic Congestion and Infant Health: Evidence from E-ZPass.” American Economic Journal: Applied
Economics, 2011. Vol. 3, No. 1, 65-90.
6
“Short-Term Exposure to Air Pollution and Lung Function in the Framingham Heart Study.” Am. J. Respir.
Crit. Care Med. Vol 188, Iss. 11, pp 1351–1357, Dec 1, 2013.
7
“Association of Improved Air Quality with Lung Development in Children.” New England J. Med.. Vol.
372, No. 10, pp. 905-13 (March 2015).
8
“Cleaner Air, Bigger Lungs.” New England J. Med.. Vol. 372, No. 10, pp. 970-71 (March 2015).
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The EPA is currently in the process of revising its NO2 standard. It released its second
draft of its “Integrated Science Assessment for Oxides of Nitrogen – Health Criteria” (“ISA”) in
January 2015. The summary statement prepared by the EPA for that analysis is attached at the
end of this paper. It states: “Results from recent studies strengthen the body of evidence
indicating that short-term exposure to NO2 can cause respiratory effects, in particular, effects
related to asthma exacerbation.” A few pages from the report are also submitted herewith –
while the report is still in draft form and is not yet ready to be cited as authoritative, it is worth
looking at it to see the direction in which the EPA is moving and the types of studies that it is
finding.9
In view of all of the types of studies cited above (and a huge number of additional studies
being reviewed by the EPA), it would make no sense for the County to leave its current standards
as is and then be forced to revisit them again after the standard is revised, probably in about 18
months under the current timetable. More to the point, a proper sense of precaution strongly
suggests that the County seek to eliminate the possibility of unnecessary risk by creating an
adequate buffer zone that will minimize the potential for such harms.
In that regard, we are again at a point where the County can seek to act in advance of
another proceeding like the one that was just concluded. No other community should be forced
to face the staggering burden that the Opposition, including KHCA, took on in order to prove the
levels of exposure and harm that the neighborhood would face – and to do so without any help
from the County or State health officials, all of whom claimed to have inadequate resources to
address these issues. If they did not, surely an individual community does not have those
resources either, but Kensington Heights and Stephen Knolls and the Kenmont Swim & Tennis
Club did not have the option to not face the issue. It was thrust upon them and they had no
choice but to seek to defend their community from the adverse consequences of having a mega
station built literally in their back yards.
When I gave my first testimony regarding the proposed Costco station in 2010 – when
Costco was seeking its own ZTA to exempt itself from the Special Exception process – I looked
at the wall behind where the Council was sitting and read out the County motto – “Gardez bien.”
I translated that as meaning “take good care” and that is the County’s responsibility to its
residents. No community should be beggared in order to contest a facility that has the potential
to adversely affect its health. And, even more clearly, no community should have to face such a
challenge more than once. As of now, the current zoning ordinance allows an applicant to return
in 18 months and file for a new Special Exception without any proof of changed circumstances.
The proposed ZTA 15-07 would ensure that the loophole in ZTA 12-07 no longer exists and the
Kensington Heights community will not be called upon to fight this battle again.

9

Notably, most of the sources of uncertainty in the report appear to stem from trying to isolate the specific
effects of nitogen dioxide, standing alone, from the overall, clearly observable adverse effects of traffic-related
pollution as a whole. Since any gas station will expose those nearby to the full range of such pollution, those
concerns by the EPA are irrelevant and it is appropriate to consider the full panoply of harm that the EPA notes.
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The Likely Counter-Arguments by Opponents of the ZTA are Without Merit
We already know what Costco’s position is on the ZTA since it has been sending “scare”
postcards to its members. In particular, it claims that ZTA 15-07 would “essentially suspend the
zoning process” and that it “would keep safe, affordable gas out of Montgomery County.”
Those statements are, of course, utter nonsense. Making this adjustment to the current
zoning requirements no more “suspends” the zoning process than did the prior ZTA, pursuant to
which Costco pursued its Special Exception request through all four levels of County approval,
despite the recommendations of denial at each step. What the ZTA does do is set a more
reasonable minimum buffer standard for a station of the size and impact that triggers its
application. As to the claim that it would keep “safe, affordable gas” out of Montgomery
County, leaving aside the egotism of the implied claim that Costco is the only supplier of such
gas in the County,10 the argument is without any merit. It would be valid only if there was
nowhere in the County where a party could build a gas station while staying 500 feet from the
specific uses.
The idea that, in a county of 491 square miles, no such location exists, is ludicrous.11
Costco, for instance has been able to find such locations in Beltsville, Frederick, Glenarden,
Brandywine, Sterling, Fairfax, Washington, D.C., and many other locations.12 The County – and
its citizens – have no obligation to entertain every proposed use, no matter how burdensome, at
every potential location in the County. Indeed, certain zones in the Takoma Park, East Silver
Spring Commercial Revitalization Overlay zone do not allow fueling stations – even by special
exception – in areas that “adjoin or confront a residential zone.” The proposed ZTA is far less
strict. One need only look at satellite mapping of the Upcounty area (the most likely location to
build a huge station) to see large tracts of undeveloped land that could easily accommodate the
placement of retail development and a gas station – with the station being built more than 500
feet away from existing housing.
Moreover, there is little or no need for additional gas stations in coming years, since even
Costco conceded at the Special Exception Hearing that gasoline usage will decline substantially
over the next 25 years. As a result, there is little or no need for additional capacity; indeed,
10

Testimony during the Special Exception Hearing indicated that the actual difference in prices between
Costco and other stations is often far less than one might expect, is largely related to the pricing of other stations in
the particular area, and can easily be exceeded by using some of the gas bonus programs at other retailers.
11
491 square miles is approximately 13.7 billion square feet. Costco’s proposed special exception in
Wheaton would have encompassed 40,000 square feet. It seems likely that somewhere in that 13.7 billion square
feet, one could find 40,000 square feet that could meet the ZTA requirements and be compatible with a suitable
location for a mega gas station.
12
New dwellings were built near the Elkridge Costco in recent months. There were no residents, of course,
when the buildings were approved so there was no one to raise the issues noted here. Even there, it would appear
the distance from the station boundary to the nearest building line is about 450 feet, and the rest are considerably
further. At most, a requirement such as this might have required a slight scaling down or revised placement of
buildings on the parcel. Although not every Costco gas station is 500 feet away from dwellings, the great majority
of them are and there is nothing to suggest that there is no room for any such station in Montgomery County.
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existing stations are hurting for business. At most, new stations in the Downcounty area would
only serve to replace existing stations; as such, there is no particular need to allow such
substitutions to be jammed into areas where there is simply not enough space to provide an
adequate buffer zone from existing uses. Conversely, in the Upcounty area, where new
developments may be needed, there is no reason to think that a station cannot be rationally
situated so it does not impinge on homes; when Costco seeks permission to build in such an area,
it will be quite capable of bringing “safe, affordable gas” to Montgomery County.
CONCLUSION:
ZTA 15-07 is a reasonable proposal and is a properly tailored effort to deal with a problem that is
likely to continue to confront the County. While the Special Exception process may work
reasonably well for approving conditions to tailor usages that are generally acceptable in a given
zone, it is not a solution when the usage at issue is categorically inappropriate in certain areas.
There is no reason to place the burden on community after community to oppose a facility that
should not be built without adequate buffers, and that is all this ZTA proposes. KHCA strongly
urges the Planning Board to place its full support behind ZTA 15-07.
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EPA Statement about Ongoing NO2 Rule Revisions
http://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=288043
Background:
Oxides of nitrogen are one of six principal (or criteria) pollutants for which EPA has established
national ambient air quality standards (NAAQS). For oxides of nitrogen, the NAAQS are
specified in terms of nitrogen dioxide (NO2). The Clean Air Act requires EPA to periodically
review the scientific basis for these standards by preparing an Integrated Science Assessment.
These reviews play a significant role in EPA’s commitment to ensuring a clean and healthy
environment for the public.
The second draft ISA is part of the Agency’s periodic review of the primary (health-based)
NAAQS for NO2. Overall, findings from recent studies strengthen the conclusions from the
previous NAAQS review, which was completed in 2010. Results from recent studies strengthen
the body of evidence indicating that short-term exposure to NO2 can cause respiratory effects, in
particular, effects related to asthma exacerbation. Recent results also strengthen the evidence that
the respiratory effects of short-term NO2 exposure are independent of the effects of many other
traffic-related pollutants. There is now stronger evidence for a relationship between long-term
exposure to NO2 and respiratory effects, particularly the development of asthma in children.
Results suggest that short-term exposure to NO2 may be associated with cardiovascular effects
and related metabolic effects and premature mortality and that long-term exposure may be
associated with cardiovascular and related metabolic effects, poorer birth outcomes, premature
mortality, and cancer; however, it is uncertain whether these effects of NO2 exposure are
independent from the effects of other traffic-related pollutants.

Entire ISA Report is available and can be downloaded from:
http://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=288043#Download
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Attachment 4

